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J ONES, Chief Justice
| NTRODUCTI ON

11 We granted review of two questions raised by petitioner,
Mart ha Duncan, to determ ne whether the trial court and court of
appeals erred in dismssing Duncan’s battery claim against
respondent, Scottsdale Medical Imaging (“SM”): (1) whether the
injection of a drug by a health care provider against a patient’s
express wishes constitutes a battery, and (2) whether section 12-
562(B) of Arizona’'s Medical Mlpractice Act (“MWVA"), Ariz. Rev.
Stat. (“AR S.”) 88 12-561 to -594 (2003), violates Article 18,
Section 6 of the Arizona Constitution as an abrogation of a
patient’s right of action in comon | aw battery to recover danages
for injuries. W answer both questions in the affirmative,
concl udi ng that Duncan has properly stated a claimfor battery and
that the MVA's prohibition of battery clains anmunts to an
abrogation of the right of action, in violation of Article 18,
Section 6 of the Arizona Constitution.

12 Jurisdiction is grounded in Article 6, Section 5(3) of
the Arizona Constitution. W reviewthe grant of sumary judgnent
de novo, and view the evidence and all reasonabl e inferences in the
| i ght nost favorable to the party agai nst whomsunmary j udgnent was
entered. Wells Fargo Bank v. Ariz. Laborers, Teansters and Cenent
Masons Local No. 395 Pension Trust Fund, 201 Ariz. 474, 482, { 13,
38 P.3d 12, 20 (2003). Additionally, we review de novo the | ower
courts’ interpretation of statutes and constitutional issues.
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Hohokam Irr. and Drai nage Dist. v. Arizona Public Service Co.,

Ariz. _ , 15, 64 P.3d 836, 839 (2002).

FACTS
13 SM perforned a magnhetic resonance inmaging (“MI")
exam nation on Duncan on June 19, 1998. The procedure was

performed at Scottsdale Menorial Hospital North. Duncan required
sedation due to a back condition that would not allow her to lie
still for the duration of the MRl procedure. On the day of the
procedure, Duncan spoke by tel ephone to an SM nurse. Duncan told
the nurse she would only accept denerol or norphine for sedation
and no other drug. The nurse assured Duncan that only denerol or
nor phi ne woul d be adm ni stered.

14 On the day of the procedure, Duncan asked Nurse Gary
Fink, allegedly an enpl oyee of SM, what drug she woul d be given

Nurse Fink said it was fentanyl, a synthetic drug simlar to
denerol and norphine. Duncan expressly rejected fentanyl, again
stating that she did not want to receive anything but denerol or
nor phi ne. She repeated this request three separate tines and asked
Nurse Fink to call her doctor to discuss the nedication or
reschedule the MRI. Duncan finally agreed to proceed when Nurse
Fink told her the nmedication had been changed to norphine. Duncan
| ater | earned that Nurse Fink, contrary to express understandi ng,
had actually given her fentanyl. The adm nistration of fentanyl
| ed to serious conplications, including severe headache, projectile

vom ting, breathing difficulties, post-traumatic stress disorder,
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and vocal cord dysfunction.

15 Duncan sued SM and Hospital Radi ol ogi st s, Ltd.
(“defendants”), alleging she informed defendants and/or their
agents that she suffered allergic reactions to certain nedications
and that she specifically instructed that she was not to be given
any synthetic drugs. Duncan alleged that defendants and/or their
agents adm ni stered fentanyl, through injection, despite assuring
her that the proper nedication was being used. Duncan initially
asserted three clains: nmedi cal mal practice (count 1), lack of
i nformed consent (count 2), and battery (count 3).

16 After the case was set for trial, Duncan noved to di sm ss
counts 1 and 2. SM did not oppose the notion. It then argued
that Duncan’s remmining battery claim nust be classified as a
nmedi cal mal practice action under AR S. 8 12-562(B), and required
presentation of expert testinony pursuant to AR S. 8§ 12-563. The
trial court agreed, ruling that Duncan’s claim was for nedica

mal practice and that the governing statutes were constitutional as
a “reqgul ation” of common | aw battery. Duncan sought special action
relief of the trial court’s ruling, but the court of appeals
declined jurisdiction.

17 Duncan then noved for sunmary judgnment on the issue of
battery, asking the trial court to allow her claim to proceed
outside the MVA wi t hout the need to present expert testinony on the
standard of care. SM contended the MVA barred the battery claim

and cross-noved for sunmary judgnent, seeking dism ssal of the so-
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call ed mal practice cl aim because Duncan failed to nane an expert
wWitness to testify that SM’'s treatnent fell below standard and
that such failure was the cause of injury. The trial court denied
Duncan’s notion and granted SM’'s notion, hol ding that evi dence of
the applicabl e standard of care and causation was essential to the
claim The trial court dismssed count 3, the battery claim
agai nst all defendants.

18 On appeal, Duncan asked the court of appeals to overturn
t he judgnent di sm ssing her conpl aint and agai n argued t hat the MVA
violates Article 18, Section 6 of the Arizona Constitution because
it abrogates the common | aw battery action against a health-care
provider. The court did not reach the constitutional issue, having
concluded the following: first, that the facts upon whi ch Duncan
relied did not give rise to an action for battery because she
consented to the injection; second, that the trial court erred in
characterizing count 3 as a claimfor nedical mal practice when it
was knowi ngly intended to be one for battery; and third, that
Duncan had wai ved any nedi cal mal practice cl ai mshe may have had by
failure to have a qualified expert establish the requisite standard
of care. Finally, the court of appeals found that Duncan coul d not
argue the constitutionality of the MVA since she had no claimfor
battery and failed to pursue a negligence claim for nedical
mal practi ce.

DI SCUSSI ON

A Battery C aim



19 We must first determ ne whether the admnistration of a
drug agai nst a patient’s express w shes constitutes a battery under
Arizona |aw. An actor is subject to liability to another for
battery if the actor intentionally engages in an act that results
in harnful or offensive contact with the person of another. See
Restatenent (Second) of Torts 88 13, 18 (1965) (hereafter
“Restatenent”). The law is well established that a health care
provider commts a common |aw battery on a patient if a nedical
procedure is perforned wi thout the patient’s consent. See Hal es v.
Pittman, 118 Ariz. 305, 310, 576 P.2d 493, 498 (1978). A battery
claimis defeated, however, when consent is given. See Restatenent
8§ 13 cnt. d, 18 cnt. f, 892-892D. Thus, the central question in
a case of nedical battery is whether the patient has effectively

given his or her consent to the procedure.

1. | nf or med Consent
110 SM argues that Duncan’s claimis really a “lack of
informed consent” case prem sed on negligence. Because Duncan

failed to establish the standard of care required by providing
expert testinony, SM contends Duncan has failed to state a claim
for negligence and the claim should be dism ssed. Thus, as a
prelimnary matter, we di stinguish “lack of consent” in the instant
case fromthose cases involving “lack of infornmed consent.”

111 Courts generally recognize two theories of liability for
unaut hori zed nedi cal treatnent or therapy rendered by physicians to
their patients: a traditional intentional tort claimfor battery
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and a negligence claimfor |ack of informed consent. See Trogun v.
Frucht man, 207 N.W2d 297, 311-12 (Ws. 1973). A lack of inforned
consent claim “concerns the duty of the physician to inform his
patient of risks inherent in the surgery or treatnent to which he
has consented.” Mnk v. Univ. of Chicago, 460 F. Supp. 713, 716
(N.D. II'l. 1978); see al so Restatenment 8§ 892B cnt. i. As explai ned
by the California Supreme Court in Cobbs v. Gant, battery and
i nformed consent theories apply in different situations:

The Dbattery theory should be reserved for those
circunstances when a doctor perforns an operation to
whi ch the patient has not consented. When the patient
gi ves perm ssion to performone type of treatnent and the
doctor perforns another, the requisite elenent of
deliberate intent to deviate fromthe consent given is
present. However, when the patient consents to certain
treatment and the doctor perforns that treatnent but an
undi scl osed i nherent conplication wth a |l ow probability
occurs, no intentional deviation fromthe consent given
appears; rather, the doctor in obtaining consent may have
failed to nmeet his due care duty to disclose pertinent
i nformation. In that situation the action should be
pl eaded i n negli gence.

502 P.2d 1, 8 (Cal. 1972).

112 Unf ortunat el y, past decisions by Arizona courts have used
the term*®“informed consent” inconsistently. |In Cathener v. Hunter
the court of appeals observed the follow ng: “The essence [] of an

i nformed consent question in a battery case involving a physician
is what did the patient agree with the physician to have done, and
was the ultimate contact by the physician within the scope of the
patient’s consent.” 27 Ariz. App. 780, 783, 558 P.2d 975, 978

(1976) (enphasis added). Subsequently in Hales v. Pittman, this
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court explained that an operation becones an “inforned consent
battery” claim when a doctor fails to disclose information
concerning alternative procedures and the patient does not
understand the nature of the surgical procedure attenpted and the
probable results of the operation. 118 Ariz. at 311-12, 576 P.2d
at 499-500.

113 The inconsistent use of termnology has blurred the
distinction between “lack of infornmed consent,” which should be
pl ed i n negligence, and “lack of consent,” which should be pled in
battery. To clear up any confusion, we adopt the reasoning in
Cobbs v. Grant and hold that clains involving |ack of consent,
i.e., the doctor’s failure to operate within the limts of the
patient’s consent, may be brought as battery actions. |In contrast,
true “informed consent” clains, i.e., those involving the doctor’s
obligation to provide information, nmust be brought as negligence
actions. As we noted in Hales, “we | eave the preci se paraneters of
the required disclosure for any particular [informed consent] case
to be established by expert testinony in accordance with the

applicabl e standard of care.” 118 Ariz. at 311 n.4., 576 P.2d at

499 n. 4.
114 W note that informed consent is not inplicated in the
decision in the instant case: Duncan does not claim that SM

failed to disclose possible risks associated wth the
adm ni stration of fentanyl. VWhat is inplicated is an act which

contravenes the consent given. Therefore, we turn to the question
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whet her, taking the facts in the light nost favorable to Duncan,
SM and/or its agents perforned a procedure to which Duncan di d not
consent.?
2. Limted Consent

115 The court of appeals found that Duncan’s battery claim
shoul d fail because she consented to receive the injection. W
di sagr ee. Her general authorization of an injection does not
def eat her battery cl ai mbecause her consent was limted to certain
drugs. Duncan explicitly conditioned her consent on the use of
nor phine or denmerol and rejected the use of any other drug.
Conduct involving the use of a sedative other than norphine or
denerol, contrary to explicit instruction and understandi ng, cannot
be vi ewed as consensual .

116 The Restatenent requires that consent, to be effective,
must be “to the particular conduct, or substantially the sane
conduct.” Restatenment 8 892A (2)(b). The ternms and reasonabl e
inplications of the consent given determne the scope of the
particul ar conduct covered. Restatenent 8§ 892A cm. d. The

“scope” of consent is an issue for the trier of fact to determ ne.

! At oral argument, SM contended that it coul d not be held
liable in this case even if Nurse Fink commtted a battery because
Nurse Fink is an enpl oyee of Scottsdal e Hospital, not SM. This is
an issue that will depend on various factual determ nations to be
made in the trial court. Additionally, we do not decide the | ega
guestion whether SM may be held liable for Nurse Fink’s alleged
intentional tort. The parties have not yet devel oped the requisite
factual record on either issue because the | ower courts di sm ssed
the action on unrelated | egal grounds.
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Id.; see also Cathenmer v. Hunter, 27 Ariz. App. at 785, 558 P.2d at
980 (holding a jury question existed as to whether a patient
consented to an operation and whether the operation received was
“substantially simlar” to the operation to which the patient
consented so as to be wthin the scope of the consent).
“[Alnything greater or different than the procedure consented to
beconmes a battery.” Hales, 118 Ariz. at 310, 576 P.2d at 498.
117 The parties in this case characterize differently the
“particul ar conduct” to which Duncan consented. Duncan contends
she gave limted consent for an injection of the painkillers
nor phi ne or denerol, but that she rejected fentanyl. SM clains
Duncan consented to the insertion of a catheter through which pain
medi cati on was to be adm ni stered, and therefore the nature of the
procedure was the sane no matter which drug was used. SM '’ s
position is untenable, given the record before us.

118 The relevant inquiry here is not whether the patient
consented to an injection; the issue is whether the patient
consented to receive the specific drug that was adm nistered.
Duncan coul d have gi ven broad consent to the adm nistration of any
pai nkiller, but she gave specific instructions that she would
accept only norphine or denerol and nothing else. W hold that
when a patient gives limted or conditional consent, a health care
provi der has committed a battery if the evi dence shows t he provider
acted with willful disregard of the consent given. See Ashcraft v.

King, 278 Cal. Rptr. 900, 904 (Cal. C. App. 1991) (surgeon
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commtted battery when patient’s consent to operation was
conditioned on use of famly-donated blood only, and surgeon
intentionally violated condition). At oral argunent, SM admtted
that Duncan presented a viable battery claim because Nurse Fink
injected her with a painkiller which she had expressly rejected.
3. Consent Cbtained by M srepresentation

119 Even assumi ng arguendo that there was consent to this
procedure, there would remain the question of whether that consent
was obt ai ned by m srepresentation and thus invalid. The court of
appeals relied on coment f to Restatenent 8 18 and found that
Duncan’s consent was valid, even if obtained by the nurse’'s
m srepresentation. The court found that Duncan’s only renedy was
an action for the conduct of the person who procured her consent.

The court of appeals erred in its application of the Restatenent.

120 According to Restatement 8§ 892B(2), consent is
ineffective if obtained by another’s m srepresentation:

If the person consenting to the conduct of another is

i nduced to consent by a substantial m stake concerning

the nature of the invasion of his interests or the extent

of the harmto be expected fromit and the mstake is

known to the other or 1is induced by the other’s

m srepresentation, the consent is not effective for the

unexpected invasion or harm
(Enphasis added.) So long as a patient’s m stake concerning the
nature of the invasion was induced by the health care provider’s
m srepresentation, the Restatement provides that a patient may

either bring an action against the health care provider for
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m srepresentation or “treat the consent as invalid and nmai ntai n any
tort action open to [her] in the absence of consent.” Restatenent
§ 892B cm. h. Accordingly, we hold that if a patient’s consent is
obt ai ned by a health care provider’s fraud or m srepresentation, a
cause of action for battery is appropriate. See 6 Am Jur. 2d
Assault and Battery § 127 (1999).
121 On this record, Duncan’s case falls squarely within
Restatenment 8§ 892B because the alleged facts, taken in the nost
favorabl e |ight, support her claimthat SM and its agents obt ai ned
consent for the injection by express m srepresentation. Duncan
told Nurse Fink on three separate occasions that she woul d accept
only norphine or denerol. Nurse Fink told Duncan the nedication
had been changed t o nor phi ne and t hen gave her fentanyl regardl ess.
Duncan’ s consent was thus i neffective because Nurse Fink’s all eged
m srepresentation led Duncan to believe she would receive a
nor phi ne shot, not a fentanyl shot.
122 Further, the scenario addressed in coment f to
Restatenment 8 18, on which the court of appeals relied, is
di stingui shable fromthe i nstant case because Duncan was not fully
aware of the particular character of the contact. Section 18,
comment f reads, in part:

The rule stated in 8 892B, that a consent to a contact

the particular character of which the other is fully

aware, 1is not made ineffective by reason of the

fraudul ent m srepresentati ons which induce the other to

give the consent, is of peculiar inportance in

determining the existence of Iliability for a merely
of fensi ve contact. Under the rule stated i n that Secti on,
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t he consent, though fraudulently procured, prevents the

infliction of the contact frombeing itself a wong and

as such actionable. The other's only possible renmedy is

an action based upon the fraudulent and, therefore,

tortious character of the conduct of the actor by which

he has procured the consent.
(Enmphasi s added.) This coment addresses only those situations in
which a patient is “fully aware” of the nature of an invasion and
agrees to it.
123 In contrast, comment h to Restatenent § 892B addresses
those situations in which the patient is m staken about the nature
of the invasion and the mstake is induced by a health care
provi der’s m srepresentation. Nurse Fink allegedly told Duncan she
woul d receive a norphine injection, when in fact he knewit to be
fentanyl . Duncan, unaware of the true nature of the invasion,
agreed to proceed based on Nurse Fink’s msrepresentation. This
provi des the elenents of a claimfor battery.
124 SM contends a health care provider nust be aware that
the patient made a substantial mstake as to the nature of the
i nvasion for the consent to be ineffective. But the Restatenent
test iswitteninthe disjunctive: the patient’s m stake regarding
the nature of the invasion nust either be known to the health care
provi der or nust be induced by the provider’s m srepresentation.
See Restatenent 8§ 892B(2). Moreover, 8 892B, comment h, which
specifically addresses msrepresentation, provides as follows:

“The m stake having been produced by the m srepresentation of the

actor[,] he will normally be aware of its existence, but his
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know edge of the mstake is not necessary.” (Enmphasi s added.)
Here, Fink allegedly induced Duncan to consent by m srepresenting
that the painkiller to be used was norphi ne. Having nmet one prong
of the test, Duncan is not required to establish that Fink knew of
her m st aken belief regarding the nature of the injection to prove
fraudul ently obtai ned consent.

125 SM further contends that under Restatenent § 892B(2)
Duncan must prove that SM or its agents knew or shoul d have known
that she made a substantial mstake as to the extent of harm
reasonably to be expected from adm nistration of fentanyl. Here
again, the Restatenment is worded in the disjunctive: A patient’s
consent is ineffective so | ong as she nakes a “substantial m stake
concerning the nature of the invasion of [her] interests or the
extent of harm to be expected fromit.” Rest at enment 8§ 892B(2)
(enmphasi s added). Duncan need not prove that SM knew or should
have known she was m st aken about the extent of harmto be expected
fromthe injection because she has all eged her m stake was i nduced
by Nurse Fink’s m srepresentation.

126 Duncan’ s evi dence supports the claimfor battery because
she alleges SM and/or its agents adm nistered fentanyl w thout
consent. W now address whet her she may bring that cause of action
under Arizona | aw

B. Article 18, Section 6 and the Medical Ml practice Act

127 The Medical Malpractice Act prohibits a patient from
bringing an action for injury or death against a |licensed health
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care provider based on assault or battery. A RS 8§ 12-562(B).
Duncan argues that the MVA unconstitutionally prohibits bringing a
battery action because such actions are protected by Article 18,
Section 6 of the Arizona Constitution, the anti-abrogation cl ause,
whi ch provi des: “The right of action to recover damages for
injuries shall never be abrogated, and the amount recovered shal
not be subject to any statutory limtation.”

128 W perform a two-part analysis of «clains arguably
protected under the anti-abrogation clause. First, we determne
whet her Article 18, Section 6 protects the right of action at
issue. See Cronin v. Sheldon, 195 Ariz. 531, 538, 1 34, 39, 991
P.2d 231, 238 (1999) (anti-abrogation clause is not inplicated
where the right “originates exclusively within the statute” and
“cannot trace its antecedents to a common |aw right of action”).
The anti-abrogation clause “prevents abrogation of all common | aw
actions for negligence, intentional torts, strict liability,
defamation, and other actions in tort which trace origins to the
common law.” 1d. at 538, T 35, 991 P.2d at 238 (enphasis added).

Battery is an intentional tort whose origins are the common | aw.

See MIls v. Rogers, 457 U S. 291, 295 n. 4 (1982) (“Under the
common |law of torts, the right to refuse any nedical treatnent
energed from the doctrines of trespass and battery, which were
applied to unauthorized touchings by a physician.”). Accordingly,
the protection of Article 18, Section 6 extends to the right of

action asserted in the case at bar.
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129 Second, we determ ne whether the MVA sinply regul ates a
patient’s right of action to recover damages for injuries for
battery or conpletely abrogates that right. Article 18, Section 6
precl udes abrogation but not regulation. Cronin, 195 Ariz. at 538,
1 34, 991 P.2d at 238. W apply the “reasonable election” test to
di stingui sh between regul ati on and abrogation. See Barrio v. San
Manuel Div. Hosp. for Magna Copper Co., 143 Ariz. 101, 106, 692
P.2d 280, 285 (1984) (statute that required a m nor who was injured
before reaching the age of seven to sue for such injuries before
reaching the age of ten did not allowthe m nor a reasonabl e choice
of alternatives); Ruth v. Indus. Conmmin, 107 Ariz. 572, 575, 490
P.2d 828, 831 (1971) (1965 workers’ conpensation statute provided
an enpl oyee with an el ecti on because it “furnishe[d] an alternative
for the enpl oyee which he [could] voluntarily accept or reject”);
Moseley v. Lily Ice Cream Co., 38 Ariz. 417, 421, 300 P. 958, 959
(1931) (1928 workers' conpensation | aw was constitutional because
it provided a reasonable election between statutory renedy or
common | aw right of action).

130 Under the “reasonabl e el ection” test, the |l egi sl ature may
regulate a right of action protected by Article 18, Section 6, but
it must “leave[] a claimant reasonable alternatives or choices
which will enable himor her to bring the action. [t may not,
under the guise of ‘regulation,’” so affect the fundanental right to
sue for damages as to effectively deprive the clainmant of the
ability to bring the action.” Barrio, 143 Ariz. at 106, 692 P.2d
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at 285; see al so Hazine v. Montgonery El evator Co., 176 Ariz. 340,
342, 861 P.2d 625, 628 (1993).
131 SM contends that the MVA offers a reasonable choice of
alternatives because it does no nore than Iimt the theories of
liability a patient may use to seek recovery. W disagree because
a regulation that Iimts the theories of liability under which a
plaintiff my sue is nonetheless an abrogation when the
“alternative” theory of recovery protects different interests.
Hazi ne, 176 Ariz. at 342, 861 P.2d at 628. In Hazine, we held that
the right to sue in negligence or express warranty was not a
reasonable alternative to a products liability action because the
t heories of recovery under the forner “proved i nadequate to protect
injured users and consuners.” 1d. at 343, 861 P.2d at 629 (citing
Rubino v. De Fretias, 638 F. Supp. 182 (D. Ariz. 1986)).
132 Rubino was a suit in which the federal district court
construed Arizona |law. There, the patient sued for battery agai nst
her physician for renoving her vaccination mark w thout consent.
The court concluded that 8§ 12-562(B) unconstitutionally abrogated
a patient’s right to sue in battery, notw thstanding the patient’s
protected right to sue for negligence. Rubino, 638 F. Supp. at
185. The court noted “battery and negligence (nalpractice)
constitute separate causes of action,” each protecting different
i nterests:

Each theory of liability preserves a distinct societal

interest in the physician-patient relationship. The
battery theory sustains a patient's right of self-
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determ nation; the negligence theory recognizes a

physician's obligation to provide reasonabl e disclosure

of the available choices with respect to the proposed

procedures and the dangers inherently and potentially

involved in each . . . . In limting actions agai nst

medi cal health providers to nmedical mal practice actions

and prohi biting an acti on based upon assault and battery,

the | egi sl ature has not nerely regul ated the right to sue

but abrogated the patient's basic comon law right to

enforce his right of self-determnation, in violation of

Article 2, Section 31 and Article 18, Section 6 of the

Arizona Constitution.
ld. at 185-186.
133 A statutory regul ation that conpletely abolishes a right
of action is an abrogation. Ruth, 107 Ariz. at 575, 490 P.2d at
831. The express | anguage of the MVA abolishes the right to bring
an action in battery against a licensed health care provider, see
A RS § 12-562(B), and also nandates that nedical nmalpractice
actions be limted to those listed in 8 12-561. Additionally, any
action brought under the MVA requires proof of el ements not present
in a common |law action for battery, including duty, breach, and
causation, see AR S. 8 12-563, all of which are el enents required
in negligence actions, and have no application in the field of
intentional torts. Thus, the MVA' s requirenent that a clai mant
prove multiple additional elenents dramatically transforns the
nature of the battery claim Wile the MVA | eaves in place notions

of liability arising in negligence, it provides no alternative to

a sinple action in battery.? W hold that § 12-562(B) anopunts to

2 W note an apparent contradiction in the statute. On one
hand, 8§ 12-562(B) fully elimnates battery actions against health
care providers; on the other, 8 12-561(2) provides that nedica
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an unconstitutional abrogation of a patient’s right to sue in
battery, notwithstanding the plaintiff’s ability to sue under ot her
theories of liability.

134 The reasoning in Rubino, supra, is consistent with our
view. As the Rubino court noted, “whether an action is founded in
battery or negligence is not nerely a matter of evidence and
procedure. The theory of liability may very well determ ne what
injury has resulted fromthe wong commtted.” 638 F. Supp. at
185. Here, Duncan’s injury includes a violation of her right of
self-determ nation, specifically the right to determ ne which
nmedi cati ons she woul d accept or reject. As such, Duncan shoul d be
allowed to proceed with a common |aw battery action outside the
evidentiary and other requirements of the MVA.

CONCLUSI ON

135 Duncan’s conplaint states a claim for battery. VWi | e

mal practice actions nmay be naintai ned agai nst the sane providers

“for injury or death . . . based upon . . . msconduct . . . in the
rendering of . . . nedical services . . . wthout express or
inplied consent.” Thus, while 8 12-562(B) elimnates the tort,

8§ 12-561(2) purports to regulate it. We cannot determne wth
certainty what the legislature intended, but if the intent was to
elimnate, then, as indicated, an abrogation nost certainly has
occurred. But even if the intent was to regulate, it was done in
a manner that, for an action to succeed, elenents unique to a
negligence claim i.e., duty, breach, and causation, would have to
be proven as well. This is not a reasonable alternative to sinple
battery. W thus conclude that the conmon | aw tort of battery has
been subjected either to conplete elimnation or to such radi cal
nodi fication that the end result is virtually the sanme -— battery
as known at common law would no |onger exist. This | eads
inevitably to the nore plausible conclusion that an abrogati on has
occurred in violation of Article 18, Section 6.

-19-



A RS 8§ 12-562(B) precludes such a claim we hold this subsection
of the statute unconstitutional under Article 18, Section 6 of the
Arizona Constitution as an abrogation of the right to bring an
action in battery to recover damages for injuries. W make no
determ nation as to the responsibility of SM for the actions of
Nurse Fink as that question is one to be determned by the trial
court on a fully devel oped factual record.

136 W vacate the court of appeals’ nenorandum deci sion,
reverse the judgnent of the trial court, and remand the case to the

trial court for further proceedings consistent with this opinion.

Charl es E. Jones, Chief Justice

CONCURRI NG:

Ruth V. MG egor, Vice Chief Justice

M chael D. Ryan, Justice

Robert J. Corcoran, Justice (Retired)*

Joseph H Howard, Judge*

* Due to a vacancy and a recusal on this court at the
time this case was decided, the Honorable Robert J.
Corcoran, Justice (retired) and the Honorable Joseph H.
Howar d, a judge of the Arizona Court of Appeals, Division
Two, were designated to participate in this case under
Article 6, Section 3 of the Arizona Constitution.
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